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The Legal System of Software Copyright has been developed for more than forty 
years. Meanwhile, it has made an indelible contribution to the protection of software 
copyright owners’ legal rights, the prosperity of the software industry as well as the 
improvement of computer technology. Under the protection of the copyright law, 
proprietary software copyright owners are entitled to the legitimate monopoly rights 
of their intellectual properties. However, they still choose to close the source code of 
their software, which leads to the block of information communication, idea exchange 
and knowledge sharing. Thus, the open source software emerges in response to the 
appeals to get rid of the intelligence monopoly. Due to the rights of alternation 
reproduction and distribution, all of which are authorized to the users, the open source 
software becomes unprecedented popular in the software industry as well as among 
the users, which results in commercialized development. Then software companies 
start customizing various kinds of business model for it, and the disputes concerning 
the copyright ownership and infringement show up and become increasingly acute. 
Whereas neither the measures of protecting copyright nor the system of safeguarding 
rights is in progress, the issues with regard to the copyright protection of software in 
the Open Source Code Age need to be discussed carefully and intensively. 
 
The Author makes attempt to analyze the above topic by introducing an influential 
case, Oracle America, Inc. v. Google, Inc.. This Dissertation expounds the core 
contentious issues at the beginning, including the protection scope of software 
copyright and the breach of the open source license, then introduces the test methods, 
and discusses the legal system of copyright license of open source software and the 
copyright ownership arising from that. Moreover, through summarizing the issues 
mentioned above, it finds the legal risks therein, and accordingly, puts forward several 
suggestions. It includes five chapters as follows. 
 















Open Source Code Age. Considering that the whole dissertation will refer to some 
technical terms, it firstly explains the computer terms of “software”, “program” and 
“code”. Secondly, it states the historical background of Open Source Code Age and 
gives a definition of open source software. Finally, it describes the current situation of 
copyright legal system of open source software and comes up with the new 
infringement cases in the Open Source Code Age at last. 
 
Chapter II presents the research on Oracle America, Inc. v. Google, Inc.. Given that, it 
introduces the background and the facts of the Case at first. Then it describes the trial 
course and influence of the Case. By discussing controversial issues therein, it raises 
the following analysis. 
 
Chapter III analyzes the protection scope of software copyright. First, it analyzes the 
copyrightability of the non-literal elements of software by virtue of the 
Idea/Expression Dichotomy. Second, it turns to the restriction of software copyright 
protection, namely Fair Use, and the criterion of “Fair”. Third, it discusses the 
relationship of copyright protection and patent protection of software. 
 
Chapter IV discusses the copyright license of open source software and the copyright 
disputes arising from that. It presents the research on the legal problems of open 
source license at first. Then it elaborates the copyright owned by the authors and their 
license. At last, it analyzes the copyright ownership dispute arising from the open 
source license between the software developers. 
 
Chapter V offers the suggestions to software copyright protection in the Open Source 
Code Age. These suggestions cover the aspects of the improvement of software 
protection and infringement confirmation, the establishment of prevention measures 
and dispute resolution system of copyright infringement by the subsequent developers 
of open source software and the application of the collective management of 
















Keywords: Open Source Code Age; Copyright Protection of Software; Open Source 
















引言 ........................................................................................................... 1 
第一章  开放源代码时代的软件著作权保护危机 ............................... 3 
第一节  计算机的软件、程序及代码 ................................................................ 3 




第三节  开放源代码运动引发的软件著作权侵权风险 .................................... 7 
一、软件著作权法律体系的形成................................................................ 7 
二、开源软件易引发的著作权侵权问题.................................................... 8 
第二章  甲骨文诉谷歌侵犯著作权纠纷案研究 .................................. 11 
第一节  案件的背景和事实 .............................................................................. 11 
一、涉诉产品.............................................................................................. 11 
（一）甲骨文的 Java ......................................................................... 11 
（二）谷歌的安卓.............................................................................. 12 
二、从两大巨头合作的构想走向两大竞争产品的争端.......................... 13 
第二节  案件的历程和影响 .............................................................................. 15 
一、一波三折的四年鏖战.......................................................................... 15 
二、前无古人的智能手机行业判例.......................................................... 16 
第三节  争议焦点及待决问题 .......................................................................... 17 
一、涉诉 API 程序包的相关内容是否属于著作权法的保护范围 ......... 17 
（一）Java API 程序包的声明代码是否属于著作权的保护范围 .. 17 
（二）Java API 程序包的 SSO 分类表达是否属于著作权的保护范
围.......................................................................................................... 18 
二、谷歌的行为是否构成合理使用.......................................................... 19 















第三章  软件的著作权保护范围分析 ................................................. 20 












































第四章  开源软件的著作权许可及引起的著作权问题分析 ............. 40 








1、GPL ........................................................................................ 44 
2、LGPL...................................................................................... 45 
3、MPL ....................................................................................... 45 
4、BSDL ..................................................................................... 45 
5、MITL ...................................................................................... 46 
6、ASL ........................................................................................ 46 
（二）开源许可证的分类及兼容性.................................................. 46 
















































结语 ......................................................................................................... 68 
参考资料 ................................................................................................. 70 


























第三部分  案例 .................................................................................................. 79 
一、美国案例.............................................................................................. 79 
二、我国案例.............................................................................................. 82 

















INTRODUCTION ................................................................................... 1 
CHAPTER I  THE CRISIS OF SOFTWARE COPYRIGHT 
PROTECTION IN THE OPEN SOURCE CODE AGE ...................... 3 
SECTION A  COMPUTER SOFTWARE, PROGRAM AND CODE ............................... 3 
SECTION B  THE ADVENT OF THE OPEN SOURCE CODE AGE ............................. 4 
1.  The Rise of Free Software Movement .................................................... 4 
2.  The Abdicate of Free Software and the Hatching of Open Source 
Software ......................................................................................................... 5 
3.  The Standard of Open Source Software .................................................. 6 
SECTION C  THE RISK OF SOFTWARE COPYRIGHT INFRINGEMENT TRIGGERED 
BY THE OPEN SOURCE CODE MOVEMENT ............................................................ 7 
1.  The Formation of Software Copyright Legal System ............................. 7 
2.  The Copyright Infringement Problems where the Open Source Software 
is Involved ...................................................................................................... 8 
CHAPTER II  THE CASE RESEARCH OF ORACLE AMERICA, 
INC. V. GOOGLE, INC. ........................................................................ 11 
SECTION A  THE BACKGROUND AND FACTS OF THE CASE ............................... 11 
1.  The Products Involved in the Case ....................................................... 11 
(a)  Java owned by Oracle .................................................................. 11 
(b)  Android owned by Google .......................................................... 12 
2.  The Collapse of the Cooperation Intent of the Software Magnates 
Leading to the Dispute of Their Competitive Products ............................... 13 
SECTION B  THE TRIAL COURSE AND INFLUENCE OF THE CASE ...................... 15 
1.  The Four-Year Trail Full of twists and turns ......................................... 15 
2  The Precedent in the Smartphone Industry ............................................ 16 















1.  Whether the Contents of API Packages in the Case Are Protected under 
the Copyright Law ....................................................................................... 17 
(a)  Whether the declaring code of Java API Packages is protected 
under the copyright law ....................................................................... 17 
(b)  Whether the SSO taxonomy expression of Java API Packages is 
protected under the copyright law ........................................................ 18 
2.  Whether Google’ use constitutes the Fair Use ...................................... 19 
3.  Whether Google breaches the Open Source License of Java Platform..
...................................................................................................................... 19 
CHAPTER III  THE SCOPE OF THE COPYRIGHT 
PROTECTION OF SOFTWARE ........................................................ 20 
SECTION A  THE COPYRIGHTABILITY OF THE NON-LITERAL ELEMENTS OF 
SOFTWARE ........................................................................................................... 20 
1.  The Division Method of Protection and Infringement of Software 
Copyright——The Idea/Expression Dichotomy ......................................... 20 
(a)  The judicial origination and legislative development of the 
Idea/Expression Dichotomy ................................................................. 20 
(b)  The system value of the Idea/Expression Dichotomy ................. 21 
(i)  The consideration of benefit balance ................................... 22 
(ii)  The pursuit of economic efficiency ...................................... 22 
(c)  The exception of the Idea/Expression Dichotomy ...................... 23 
(i)  The Merger Doctrine ............................................................ 23 
(ii)  The Scènes à Faire Doctrine ............................................... 23 
2.  The Use of the Idea/Expression Dichotomy in Deciding the Copyright 
Issues of Non-Literal Elements of Software ................................................ 24 
(a)  The “Purpose or Function” Test .................................................. 24 
(b)  The “Abstraction-Filtration-Comparison” Test ........................... 25 
(i)  The “Abstraction” Step ........................................................ 25 















(iii)  The “Comparison” Step ..................................................... 26 
3.  The Application of the Idea/Expression Dichotomy in the Copyright 
Disputes of Non-Literal Elements of Software ............................................ 26 
4.  The Ruling concerning the Copyrightability of Non-Literal Elements of 
Software in the Juridical Practice in P.R.China ........................................... 28 
SECTION B  THE RESTRICTION OF SOFTWARE COPYRIGHT PROTECTION IN 
THE OPEN SOURCE CODE AGE ............................................................................ 30 
1.  The Rule Restricting the Copyright of Open Source Software——Fair 
Use ............................................................................................................... 30 
2.  The Criterion of “Fair” in the Context of the Use of Software ............. 31 
(a)  The three elements in the international treaties ........................... 32 
(b)  The four elements in the U.S. legislation and judiciary .............. 32 
(i)  The purpose and character of the use .................................. 33 
(ii)  The nature of the copyrighted work .................................... 34 
(iii)  The amount and substantiality of the portion used in 
relation to the copyrighted work as a whole ................................ 35 
(iv)  The effect of the use upon the potential market for or value 
of the copyrighted work ............................................................... 36 
SECTION C  THE RELATIONSHIP OF COPYRIGHT PROTECTION AND PATENT 
PROTECTION OF SOFTWARE ................................................................................ 37 
1.  The Controversy of Software Copyright Protection and the Demand of 
the Reality .................................................................................................... 37 
2.  The Complementarity of Copyright Protection and Patent Protection of 
Software ....................................................................................................... 38 
CHAPTER IV  THE COPYRIGHT LICENSE OF OPEN SOURCE 
SOFTWARE AND THE COPYRIGHT DISPUTES ARISING FROM 
IT ............................................................................................................. 40 
SECTION A  THE LEGAL ANALYSIS OF THE OPEN SOURCE LICENSE ............... 40 













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
